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  I. SUBJECT MATTER AND APPELLATE JURISDICTION  

 On July 25, 2008, Plaintiffs/Appellants Pedro DeCosta and his mother Iva 

DeCosta (herein the “DeCostas”) filed a one count Verified Complaint in the 

Superior Court of the Virgin Islands claiming ownership by adverse possession of 

certain property at No.14 King Street, Christiansted, St. Croix, U.S. Virgin Islands.  

The Superior Court had subject matter jurisdiction pursuant to Title 4 V.I.C. § 

76(a).  On November 27, 2019, the Honorable Jomo Meade granted summary 

judgment for Defendant/Appellee Samuel E. Ebbesen (herein “Ebbesen”) and 

against the DeCostas, rejecting their claim of adverse possession.  On December 13, 

2019, the DeCostas filed a timely Notice of Appeal.  This Court has jurisdiction 

pursuant to Title 4 V.I.C. §32(a).     

II. STATEMENT OF ISSUES PRESENTED FOR REVIEW AND 

STANDARD OF REVIEW 

A. Statement of Issues Presented for Review   

In their Initial Brief, Plaintiffs/Appellants have presented four interrelated 

issues for review by this Court: 

1 Whether Appellees (sic) and John DeCosta’s activities and 

relationship with each other created an enforceable lease agreement, 

contract, even though they had no express, oral or written contract 

with each other.  

2 Whether the Superior Court committed clear error by granting 

summary judgment and finding, a matter of law, that Appellants were 

permissive tenants of Appellee. 
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  3 Whether Appellant Iva DeCosta is legally responsible for the oral 

contacts/leases of her husband, John DeCosta  

4 Whether Appellant and Appellee had a landlord tenant relationship 

 

Ebbesen contends that Issue 1 and Issue 3 are irrelevant to these 

proceedings, and that Issue 4 is subsumed into Issue 2.   

Issue 1 concerns whether or not the legally enforceable agreement existed 

between John DeCosta and Ebbesen.  There is unrebutted testimony in the record 

that John, Iva and eight-year-old Pedro DeCosta resided on the Property and paid 

$70.00 per month rent to Ebbesen through a rental agent from on or about 

November 27, 1975 until Hurricane Hugo in September, 1989.  At no time during 

that period is there any record of the DeCostas repudiating the lease or Ebbesen 

seeking to enforce it.  During the period between September, 1989 and 2008, after 

Hurricane Hugo and before the DeCostas were ordered by Ebbesen to vacate the 

premises, the issue of the enforceability of the lease was never in question, as the 

DeCostas paid no rent and Ebbesen was unaware that their residency continued 

after Hurricane Hugo.  From 2008 to date, the issue of the DeCosta’s claim for 

adverse possession has been litigated in the courts of the Territory.  Whether the 

oral lease was legally enforceable by either party is irrelevant to the matters before 

this Court.      

Issue 3 is likewise irrelevant.  The Issue of whether the oral lease was 

binding upon Iva DeCosta was not before the Court below.  On or about November 

07/16/2020



 

7 

 

  27, 1975, John DeCosta entered into an oral agreement with Ebbesen to lease the 

Property, paying $70.00 per month.  John DeCosta paid that amount faithfully until 

his death on July 13, 1987.  After John’s death, Iva DeCosta continued to pay the 

rent until the passage of Hurricane Hugo in September, 1989.  Regardless of 

whether or not the oral agreement was legally binding and enforceable, Iva 

DeCosta ratified the agreement between John DeCosta and Ebbesen by continuing 

to honor it for more than two years after his death.    

Issue 4 is subsumed by Issue 2, which are both properly before the Court.  

These Issues concern whether there was sufficient evidence in the record to find 

that Pedro DeCosta and Iva DeCosta were permissive tenants of Ebbesen and, as a 

result, that their possession of the premises was neither hostile nor adverse to 

Ebbesen.   

Ebbesen recasts this issue as follows: 

Did the Superior Court err as a matter of law in finding that 

possession of the property at No 14 King Street, Christiansted, St. 

Croix, U.S. Virgin by Plaintiffs/Appellants Pedro DeCosta and Iva 

DeCosta Islands began as a permissive tenancy and never became 

adverse to the ownership of Samuel E. Ebbesen, thereby precluding a 

finding of adverse possession?        

 

B. Standard of Review 

The Supreme Court’s review of summary judgment decisions is plenary.  

Joseph v. Daily News Publishing Co., Inc., 2012 WL 5419155, at *4 (V.I. Oct. 31, 

2012); Charles v. Arcos Dorados USVI, Inc., 2019 WL 5260445, at *3 (V.I. Sept. 
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  27, 2019) see also Williams v. United Corp., 50 V.I. 191, 194 (V.I. 2008).  

Summary  judgment is a drastic remedy which should be granted only when ‘the 

pleadings, the discovery and disclosure materials on file, and any affidavits show 

that there is no genuine issue as to any material fact and that the movant is entitled 

to judgment as a matter of law.  Joseph v. Inter-Ocean Ins. Agency, Inc., 2013 WL 

5397407, at *2 (V.I. Sept. 25, 2013) Brodhurst v. Frazier, 2012 WL 8123137, at 

*2 (V.I. Sept. 12, 2012).  When reviewing the record, this Court must view the 

inferences to be drawn from the underlying facts in the light most favorable to the 

non-moving party, and must take the non-moving party's conflicting allegations as 

true if supported by proper proofs.  Joseph v. Hess Oil V.I. Corp., 54 V.I. 657, 664 

(V.I.2011) (quoting Williams, 50 V.I. at 194–95 (V.I.2008)).  

III. STATEMENT OF OTHER PROCEEDINGS 

On January 8, 2020, Ebbesen filed an action for Forcible Entry and Detainer 

against the DeCostas, seeking possession of the Property.  The matter is styled 

Samuel E. Ebbesen v. Pedro DeCosta and Iva DeCosta S.C. Civil No SX-20-CV-

14.  Due to the COVID-19 crisis, the Superior Court has continued the matter sine 

die.   

IV. STATEMENT OF THE CASE 

A.   Facts 
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  Defendant/Appellee Samuel E. Ebbesen, a native Crucian and a retired 

Lieutenant General in the United States Army (herein “Ebbesen”) took possession 

and title to 14 King Cross Street, Christiansted, USVI (herein “Property”) in 1960 

(JA-270).  At all times relevant to this action, Ebbesen has been the record title 

holder of the Property and has paid the property taxes. (JA-399).   

On November 27, 1975, John DeCosta, his wife Iva DeCosta and their son, 

Pedro DeCosta (herein “DeCostas”) took possession of the Property as Ebbesen’s 

residential tenants on an oral, month to month lease (JA-35).  The lease called for 

the payment of monthly rent in the amount of seventy dollars (JA-448). 

In 1975, Eileen Morris of the Eileen Morris Real Estate Agency (“Morris”) 

was Ebbesen’s property manager, and collected rent on his behalf (JA-447, JA-

470).  The DeCostas paid rent to through Morris to Ebbesen from 1975 until the 

passage of Hurricane Hugo in 1989, when their rent payments stopped (JA-448).  

Ebbesen was on military assignment in Alaska at the time and was informed that 

the house was uninhabitable (JA-271).   

Unbeknownst to Ebbesen, the DeCostas continued their occupancy of the 

house after Hurricane Hugo.  They attempted to continue their rent payments, 

without success (JA-449, JA-452).  The DeCostas contend that they did not realize 

that Ebbesen was the owner of the Property until 2005, when Pedro DeCosta 

acquired a copy of the property tax bill with Ebbesen’s name on it, and wrote to 
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  him about purchasing the property (JA-471 to JA-475).  In his correspondence to 

Ebbesen, Pedro DeCosta did not repudiate his leasehold interest in the Property, 

nor did he assert a superior claim of ownership of the property (JA-476 to JA-478).  

Ebbesen made drive-by visits to the property on occasion between 1998-

2008, perceiving that it was in disrepair and uninhabitable (JA-271).  

In 2008, the Women’s Coalition of the Virgin Islands (the “Women’s 

Coalition”) coordinated a beautification project for the downtown Christiansted 

area, including painting buildings that were in disrepair (JA-531).  A Women’s 

Coalition representative approached the DeCostas to have the Property painted the 

DeCostas declined – informing the representative they were not the owners (JA-

519 to JA-520, JA-536 to JA-539).  

In 2008, Ebbesen was informed by a representative of the Women’s 

Coalition that the DeCostas were still living on the property.  Ebbesen, through 

counsel, demanded that the DeCostas vacate the Property (JA-521 to JA-522, JA-

271).  In response, the DeCostas filed this Action for Adverse Possession.     

B. Proceedings Below 

On July 25, 2008, Pedro DeCosta and Iva DeCosta filed a Verified 

Complaint in the Superior Court, alleging that they had acquired title to the 

Property via adverse possession. 
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  On December 12, 2012, after the completion of discovery, Ebbesen filed a 

Motion for Summary Judgment.   Oral Argument was held on the Motion on 

January 26, 2017.  On February 15, 2017, Judge Jomo Meade ordered the parties to 

submit supplemental briefing on the issue of the Plaintiffs’ status when they 

commenced their occupancy of the Property.  The parties concluded their 

supplemental briefing on April 10, 2017.  On November 26, 2019, a Memorandum 

Opinion and Order was entered denying Pedro DeCosta and Iva DeCosta’s claim 

of adverse possession on the basis that they were permissive tenants who had not 

expressly repudiated their permissive tenancy. This Appeal followed. 

III. ARGUMENT 

 

The Superior Court was correct as a matter of law in finding that possession 

of the property at No 14 King Street, Christiansted, St. Croix, U.S. Virgin by 

Plaintiffs/Appellants Pedro DeCosta and Iva DeCosta Islands began as a 

permissive tenancy and never became adverse to the ownership of Samuel E. 

Ebbesen, thereby precluding a finding of adverse possession. 

 

Adverse Possession 

   The Virgin Islands adverse possession statute states as follows: 

The uninterrupted, exclusive, actual, physical, adverse, 

continuous, notorious possession of real property under claim 

or color of title for 15 years or more shall be conclusively 

presumed to give title thereto, except as against the 

Government. Title 28 V.I.C. §11.  

 

The possession is the ripening of hostile possession, under proper 

circumstances, into title by lapse of time.” Cabrita Point Dev., Inc. v. Evans, 2009 

WL 3245202 (D.V.I. Sept. 30, 2009).  The term “hostile,” in this context, does not  
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  imply ill will toward the owner, or even that there may be a dispute, but means an 

occupant who holds as an owner against any and all other claims  Gov't of the 

Virgin Islands v. George 1996 WL 35048112, at *6 (Terr. V.I. Aug. 16, 1996).  A 

party asserting adverse possession must prove by clear and convincing evidence 

the elements of an adverse possession claim  McNamara v. Christian, 1991 WL 

11818243, at *2 (Terr. V.I. May 23, 1991).  As such, the adverse possession 

requirements are designed to provide the record owner actual notice that someone 

else is claiming title to the property.  McNamara, at *2. 

 Adverse possession claims are usually mixed questions of law and fact. 

DeCastro v. Stuart 2004 U.S. Dist. LEXIS 5992, at *7, 2004 WL 744194, 

(D.V.I.App.Div. Apr. 2, 2004). Whether established facts are sufficient to 

constitute adverse possession is a question of law for the court. Id. 

          This Court has held, that “[b]ecause of the “harsh consequences. . .  faced by 

the record owner, the statutory requirements. . . are specifically calculated to give 

the record owner notice that someone else is claiming title to the property” Mahabir 

v. Heirs of George 2015 WL 5675048, at *3 (V.I. Sept. 25, 2015).  

            According to the undisputed record, the Plaintiffs commenced their 

occupation and use of the premises as permissive, non-hostile “tenants” (JA-445 to 

JA-446).   

 The term “tenant” is defined at Title 28 V.I.C. §831 as follows; 

  “…tenant’ includes a sub-tenant, lessee, sub-lessee, or other person 

entitled to the use or occupancy of any housing or business 

accommodations, other than the owner.”       
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            Because the DeCostas were tenants, well-established Virgin Islands law 

required them to give Ebbesen clear, unequivocal and actual notice of their 

intention to assert an ownership interest adverse to his ownership interest in order to 

convert their possessory interest as tenants into a hostile possessory interest and to 

adverse possessors. See Title 28 V.I.C. § 752 (all estates by will or by sufferance 

must give three months’ notice in writing that they intend to terminate their 

tenancy) see: Island Constr. Corp. v. Danielson, 316 F.2d 161, 4 V.I. 426, 1963 

U.S. App. LEXIS 5700 (3d Cir. V.I. 1963).  There is no evidence in the record that 

the DeCostas ever terminated their tenancy.   

           This Court’s plenary review of the record will reveal that John DeCosta, his 

wife Iva DeCosta, and their son, Pedro DeCosta, took possession of the Property on 

or about November 27, 1975 as permissive tenants, and that they never repudiated 

their tenancy to anyone, nor did they give notice to Ebbesen (or to anyone else) that 

they either intended to assert or asserted a claim of ownership of the Property.  

”…It is the intention of the adverse claimant upon entering the property that fixes 

the character of his possession….” see: McNamara v. Christian at *2.      

When deposed, Iva DeCosta testified that on November 27, 1975, she, her 

now deceased husband, John DeCosta, and their family of children took possession 

of the Property as residential tenants.  

Q. Okay. And when did you begin to live at King 

Cross Street? 

07/16/2020



 

14 

 

  A. I start to live at King Cross Street 1975, the 27th of November. 

Q. Okay. And your son [Pedro DeCosta] has testified that when you 

 moved into King Cross Street, you moved in there with Pedro, 

 is that correct? With Pedro -- 

A. And them. 

Q. -- and with John, Jr., is that correct? 

A. Yeah. 

Q. And Troy? 

A. Troy. 

Q. Is that correct? 

A. Yes. 

Q. And with Tyrone, is that correct? 

A. Yes. 

Q. And with Cheryl? 

A. Cheryl, yes. 

Q. And that Meagan was born -- 

A. Meagan born in the property there. 

Q. Okay. And you were living there with John DeCosta, as well? 

A. My husband. 

Q. And John DeCosta was your husband, is that correct? 

A. Yes. 

 

(JA-445 to JA-447).  

The record is devoid of any agreements, oral or otherwise between the 

parties regarding termination of the Lease term.  

According to the Plaintiffs’ sworn Answers to Interrogatories, the persons 

who moved into the Property as tenants in November of 1975 were: “Iva DeCosta, 

John DeCosta, Pedro DeCosta, Cheryl DeCosta, Tyrone DeCosta, John DeCosta, 

Jr., and Troy DeCosta” (JA-288 to JA-317); (JA- 466 to JA-474).  

Iva DeCosta further admitted, under oath, that she and her husband John 

occupied the premises as tenants who paid rent.  
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  Q. When your husband began to live with his family at 14 King  

Cross Street, you were paying rent, is that correct? 

A. Yeah, we pay rent. 

 

(JA-446)  

 

Q. . . And do you recall what the amount of rent was at that time? 

A. The amount of rent at that time was $70. . .  

 

(JA-448)  

 

Plaintiff, Pedro DeCosta’s testimony dovetails with Iva DeCosta’s.  He 

testified that he began living on the Property in 1975 with his family – who all 

moved in at the same time, and who were all commenced possession of the 

Property as Ebbesen’s tenants. 

Q. So if my understanding of your testimony is 

correct, when you moved into King Cross Street in 1975, -- 

A. Yes. 

Q. -- you moved in with your mother, your father, 

yourself, three of your brothers and two of your sisters, is 

that correct? 

A. That's correct. 

 

(JA-468)
1
 

 

When Hurricane Hugo passed through the Territory, Ebbesen was on 

military assignment in Alaska.  He was informed that the hurricane rendered the 

property uninhabitable (JA-270 to JA-271).  However, even after Hurricane Hugo 

                                                           
1
 In 1975, Eileen Morris of the Weisner Corporation and the Eileen Morris Real 

Estate Agency (“Morris”) was Ebbesen’s property manager (JA-466, JA-470, JA-

271).  Morris collected rent from the DeCostas on behalf of Mr. Ebbesen until 

September 1989, when Hurricane Hugo damaged the property (JA-448, JA-456).  
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  damaged the property, Iva DeCosta admits that she and her family occupied the 

premises as tenants and attempted to pay rent: 

Q. Okay. And from the time after Hurricane Hugo, right up until today, have 

you paid rent to anyone else? 

A. No, no one. 

Q. Okay. When did you find out that Mr. Sam Ebbesen owned the property? 

A. When one day I asked, I went, I asked somebody. I 

went to the office where Eileen Morris -- Frank Wiener, and 

we asked them where we could locate Eileen Morris. The lady 

 told me that she don't think she on the island. 

Q. I understand. 

A. And then I asked her, We want to know who the owner of the property, 

because we could pay somebody rent . . 

 

(JA-448 to JA449)    

 The DeCostas further admit that they never renounced their tenancy nor 

made any statement in writing or otherwise that they were the owners of the 

property (JA-299).  The DeCostas never paid any taxes or paid any assessments on 

the property (JA-303).  They never leased a portion of the property to any third 

party (JA-305).  They never stated to any third party that they were the owners of 

the property (JA-297).  The DeCostas were on inquiry notice that Ebbesen was the 

owner.  His title interest was on record at the Recorder of Deeds, and year after 

year Ebbesen paid real property taxes on the Property (JA-397).
2
   

                                                                                                                                                                                           

 
2
 Although the payment of taxes is not a necessary prerequisite to prevailing on a 

claim for adverse possession, it is significant evidence in determining whether 

possession is in fact under a claim of right see Cake Box Bakery, Inc. v. 

Maduro, 15 V.I. 283 (1978). 
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  Importantly, the DeCostas also admit that they never communicated to 

Ebbesen or anyone else concerning their claim of ownership of the property (JA-

476 to JA478). 

Q. When did you become the owner of the property? 

 A. I'm not the owner of the property right now. 

Q. All right. Have you ever spoken to or communicated with Mr. Ebbesen 

regarding your claim of ownership of the property in this lawsuit? 

A. No. 

Q. Have you ever written to Sam Ebbesen regarding a claim of ownership of 

the property, other than by the filing of this lawsuit? 

A. No. 

Q. Have you ever asked another person to speak to Mr. Ebbesen on your 

behalf regarding your claim of ownership of the property? 

A. No. 

Q. Have you ever asked another person, other than your lawyer in this case, 

to write to Sam Ebbesen regarding your claim of ownership of the property? 

A. No. 

Q. Have you ever told Sam Ebbesen, other than by the filing of this lawsuit, 

that you were challenging his ownership of the property? 

A. No. 

Q. Have you ever asked a third party to tell Sam Ebbesen, other than by 

filing of this lawsuit, that you were challenging his ownership of the 

property? 

A. No. 

Q. Have you ever asked any third party to write to Sam Ebbesen, informing 

him you were challenging his ownership of the property? 

A. No. 

Q. Have you ever spoken to any other member of the Ebbesen family 

regarding your claim of ownership of the property? 

A. No. 

Q. Have you ever written to any other member of the Ebbesen family 

regarding your claim of ownership of the property? 

A. No. 

Q. Have you ever spoken to anyone else in the St. Croix community, other 

than your lawyer, regarding your claim of ownership of the property? 

A. No. 
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  Q. Have you ever written to anyone else in the St. Croix community 

regarding your claim of ownership of the property? 

A. No. 

 

(JA-476 to JA-478). 

 

There is no genuine dispute that the DeCostas’ possession of the Property 

began as Ebbesen’s permissive tenants on November 27, 1975 (JA-445), (JA-288 

to JA-289); (JA-466 to JA-467).  It is also undisputed that the DeCostas never 

renounced their tenancy or made any claim of ownership whatsoever concerning 

the Property (JA-476 to JA-478). 

For the adverse possession period to commence, a permissive tenant who 

seeks to graduate to an adverse possessor must give his or her landlord actual 

notice of his or her repudiation of that tenancy.  Ebbesen was granted summary 

judgment by the Court below, because even interpreting every reasonable factual 

inference in the DeCosta’s favor, they did not give, or attempt to give, nor do they 

claim to have given Ebbesen direct or indirect, oral or written, first party or third 

party notice of the repudiation of their tenancy.   

Evidence of “hostile”
3
 possession and the passage of time are the 

touchstones of an adverse possession claim DeCastro v. Stuart 2004 U.S. Dist. 

                                                           
3
 Virgin Islands courts have explained many times in the past, “there is no fixed 

rule or mechanical formula [to] determine if possession is hostile.” Mahabir v  

Heirs of George, No. S.CT.CIV.  014-0025, 2015 WL 5675048, at *4 (V.I. Sept. 

25, 2015) (citing McNamara v. Christian, 26 V.I. 109, 112 (V.I.Super.Ct.1991) 

(citing Tutein v. Daniels, 10 V.I. 255, 260 (D.V.I.1973)); see also Sasso v. 
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  LEXIS 5992, at *7, 2004 WL 744194, (D.V.I.App.Div. Apr. 2, 2004). Thus, 

parties who commence possession as permissive tenants must meet a heightened 

standard of hostility and must expressly repudiate their tenancy, to convert their 

mutually beneficial, contractual possession under a lease agreement, into hostile 

possession for adverse possession purposes. In Terrace v. Williams, 2009 WL 

2043870, at *4 (V.I. July 1, 2009), this Court adopted RESTATEMENT (SECOND) OF 

PROPERTY, Landlord and Tenant § 1.5. Specifically, the RESTATEMENT provides: 

The parties may expressly state that the lease shall continue from 

period to period or their agreement may be apparent from the 

circumstances. Where the parties enter into a lease of no stated 

duration and periodic rent is reserved or paid, a periodic tenancy is 

presumed. The period thus presumed is equal to the interval for which 

rent is reserved or paid to a maximum periodic tenancy of year to 

year. 

 

RESTATEMENT (SECOND) OF PROPERTY, Landlord and Tenant § 1.5 cmt. d 

(1977); see also id. § 1.5 cmt. d, illus. 2 (“L leases a residence to T to commence 

July 1, at a rent of $100 per month. No duration is specified. The lease creates a 

periodic tenancy continuing for successive periods of one month until terminated 

by proper notice.”).  

                                                                                                                                                                                           

Hackett, 45 V.I. 375, 384 (V.I.Super.Ct.2004) quoting DeCastro v. Stuart, 43 V.I. 

115, 122 (V.I.Super.Ct.2000)); Andrews v. Nathaniel, 42 V.I. 34, 39 

V.I.Super.Ct.2000;  Fleming v. Frett, 33 V.I. 58, 61 (V.I.Super.Ct.1995); Cakebox 

Bakery, Inc. v. Maduro, 15 V.I. 283, 289 (V.I.Super.Ct.1978). 
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  Because the DeCostas had a month to month tenancy which was never 

properly terminated or repudiated, none of their time occupying the Property 

counts towards acquisition of title by adverse possession. The RESTATEMENT’S 

comment with respect to Section 14.7 comment c, 
4
 provides that: 

“…During the period of the lease, the tenant holds under the landlord 

in full recognition of the landlord's interest in the leased property. 

Therefore, no matter what the term of the lease, the time the tenant 

spends in possession of the leased property under the lease ordinarily 

does not count towards acquisition of the title by adverse possession. 

A tenant holding under a lease may, during the term, convert the 

holding into one adverse to the landlord and thereby gain the 

remaining time under the original term to feed his claim of title by 

adverse possession. To do so, however, the tenant must by positive 

acts of repudiation of his holding under the lease and of the landlord's 

title to bring home to the landlord his adverse claim…”  Id. at 

comment c.  

 

The comment continues,  

 

When the improper holding over begins, the tenant does not become 

an adverse possessor for purposes of acquiring title by adverse 

possession, unless he makes it clear to the landlord in some 

additional way that he is to be so regarded. Id.   

 

  It is undisputed that the DeCostas never made it clear to Ebbesen or gave 

notice to anyone – much less Ebbesen - that they repudiated their tenancy.  

 The DeCostas never gave notice to the title holders that they were claiming 

title to the property, nor did the DeCostas ever repudiate their tenancy.  Instead, the 

                                                           
4
 The court below conducted a Banks analysis of RESTATEMENT (SECOND) OF 

PROPERTY, Landlord and Tenant § 14.7 (JA-279 to JA281), which is adopted here 

by reference. 
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  DeCostas consistently and explicitly admit that they are tenants, not owners.
5
  The 

DeCostas’ adverse possession claim must therefore fail as a matter of law.  

Here, the record reveals that there was no agreement, notice, nor 

understanding between the parties to cease the DeCostas’ rental payments or to 

terminate their tenancy; yet the Plaintiffs remain in possession of the premises and 

continue to receive the benefits that originated from their leasehold tenancy.  

The undisputed record is devoid of any fact, that Plaintiffs commenced their 

occupancy of the Property under any status other than permissive tenants.  

Likewise, the record is devoid of a scintilla of evidence that Plaintiffs provided 

notice to Ebbesen that they intended to graduate from tenants to adverse 

possessors, or that their occupancy was hostile, or that they held actual possession 

of the property as hostile, adverse possessors during the statutory period for 

adverse possession to vest.  Indeed, time and time again Plaintiffs admitted, 

conceded, and recognized that Ebbesen was the owner of the property, that they 

paid rent, and that their possessory interest was subservient to his ownership 

interest (JA-537 to JA-538) (“Now [Pedro DeCosta] explained to me that the house 

is not theirs, they rent it. So I was like of course.”). 

                                                           
5
 “…Because we were paying rent at first, right? And then like I noticed that one 

day the owner of the property will come and told us to, you know, vacate the 

property. . . . So I was trying to get the property before that happens.” (JA-474 to 

JA-475) 
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   The DeCostas have never repudiated their tenancy.  Rather, the DeCostas 

have consistently and explicitly asserted that they are tenants, not owners.  After 

Hurricane Hugo, the DeCostas maintain that they attempted to pay Ebbesen rent, 

as tenants.  When Audain approached the DeCostas to paint the Property, they 

asserted that they were not owners, but tenants.  After this litigation commenced, 

the DeCostas maintained that they were not the property owners.    

The DeCostas’ first attempt to contact Ebbesen, for any reason, was in 2005 

(JA-472 to JA-478, JA-511).  Both Pedro and Iva DeCosta have repeatedly 

conceded that they did not know who Ebbesen was until they received his 

information from the Property’s tax record in 2005 (JA-470, JA-472, JA-511.   The 

record invariably indicates that the DeCostas did not give Ebbesen notice, of any 

kind, that they were repudiating their tenancy.  Yet, the DeCostas filed the instant 

Verified Complaint seeking title by adverse possession on July 25, 2008 (JA-12). 

Even if this Court where to infer that the DeCostas’ first attempt to contact 

Ebbesen in 2005 constituted actual notice, or an affirmative act repudiating their 

tenancy, the period between 2005 and 2008 does not satisfy the fifteen-year 

statutory period for adverse possession to ripen. See 28 V.I.C. § 11.   The DeCostas 

adverse possession claim must, therefore, fail as a matter of law.  

Ebbesen would be remiss if he did not respond to the repeated reference in 

the Brief of the Appellants that Ebbesen “admitted” in Paragraph 9 of his Affidavit 

07/16/2020



 

23 

 

  (JA-271) that he had not given permission to live in the property.  This statement 

was clearly made in the context of Ebbesen’s erroneous belief that the Property had 

been abandoned due to the passage of Hurricane Hugo. In any case, this does not 

benefit the DeCosta’s argument regarding the nature of their tenancy or the 

propriety of the decision made by the court below.      

C. CONCLUSION 

 For the reasons cited above, the decision of the court below that there are no 

genuine issues of material fact precluding the grant of summary judgment is 

established and the denial of the DeCosta’s claim of adverse possession must be 

affirmed.          

Date: July 16
th

, 2020  
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